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DD/S 70-0620

12 FEB 1970

MEMORANDUM PFOR: Chairman, CIA Travel Policy Commilttee
SUBJECT : Use of Private Alrcraft on Official Business

REPERENCE . Memo &td 8 Feb 70 for Admin Officer/ORD,
fr Asststant General Counsel, subj:
Trassport of Non-Government Personnel in
Private Aircraflt while on Government Business

1. The Office of General Counsel has suggested that the Deputy Director
for Support cousider the advisability of establishing offictal policy or
restrictions governing the use of private alrcraft while travelling on official
business.

2. 1t is requested that the Travel Policy Committee evaluate the need
for such policy or restrictions snd develop appropriate recommendations
to the Deputy Director for Support.

£/

I | 25X1
Support Operations Staff/DDS

Attachments:
1. Reference (as stated)
2. Memo dtd 4 Aug 67 (OGC 67-1532)
for Compt., OSA, fr OGC, Subf:
U.S. Gav't Liability for Acts of
Countract Employee While Using His
Privately Owned Atrplane
Distribution:
Orig & 1 - Addressee w/atts. (xerox) 1 - DD/S-SOS w/atts.
~1 - DD/S Subj w/atts. 1 - OGC |w/o atts. 25X
1 -DD/S Chrono w/o att.
DD/S-SOS:RJP:ng (12 Feb 70)
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OGC 70-0201

5 February 1970

MEMORANDUM FOR: Administrative Officer/ORD

SUBJECT: Transport of Non-Goverament Personnel
in Private Alrcraft while on Government
Business ‘
25X1 1. ] has asked if the Agency has any objection

to, or restrictlons on, the transport of contractor personnel in his
private aircraft while he ig on official travel. No official policy or
restrictione now govern this situation but the potential legal liability
of the Government in the event of an accident is serious enough to
warrant a policy positien. A copy of this memorandum is being
forwarded to the Deputy Director for Support for his consideration.

2. As a matter of law, if an accident resulting from the
negligence of the pilot-employee should occur during authorized
official travel and result in death or injury to third persons, the
Government could be subject to suit under the Federal Tort Claims
Act. The question of the Government's liability for acts of an
employcee while using his privately-owned airplane was discussed
in a memorandum from this oifice to the Comptroller /CSA, dated
4 August 1967 (CGC 67-1532). The law as stated in that memorandum
is generally applicable here although that question did not involve
liability to contractor personnel riding as passengers nor to other
third parties. '

3. Assuming that the employee has been authorized to use
his private aircraft for travel on official Government business and
an accident occurs because of the employee's negligence, it would be
deemed to have occurred within the scope of his employment. The
contractor personnel riding in the aircraft would probably be consid-
ered as guests and their right of recovery would depend upon the
guest statute of the state in which the accident occurred., The fact
that they are contractor persomnel flying to a site on which they are
conducting work for the Agency would not necessarily change their
position as guesie as a matter of law,
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4. A more serious problem inherent in the use of privately-

- owned alrcraft for official business is the possibility of an accident
involving third parties and resulfing in extremely high damages, such
ag a collision with a commercial alveraft carrying a large number of
passengers. There too the Tort Claims Act would permit an action
for damages against the Government. No consideration is given here
to the possible death or injury to the pilot-employee since he would

be covered by the Federal Employees' Compensation Act.

5. It is impossible to state definitively the odds of the Govern-
ment being sued or incurring a judgment for damages since therc are
a oayriad of possible factual situations, and the applicable law would
depend upon the state wherse the accident occurred, However, Willlam
Nelgon of the Tort Clairas Section, Civil Division, Depastmoent of
Justice, is of the opinion that the risks are as set forth above.

25X1

Asgsistant General Counsel

€ DDS {w/att)
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OGC 67-1532

4 August 1967

MEMORANDUM FOR: Comptroller, OSA

SUBJECT: . U. 8, Government Liability for Acts of
© Contract Employee While Usiag His
Privately Owned Alrplanc

1. You have requested the advice of this office asz to possible
U. S. Goverament liability for the acts of a contract employes while
using his privately owned airplanc in going to and from his posts of
work, and between such posts. The facts ayre as follows: The contract
employeel [resides with hm farnily in city ¥. He
travels from his home in X (o either Post A or Post B where he actually
periormms his work., He also travels between Posie A and B, Post A is
located in another state, approximately 250 miles distance from X and
U. 8. Government air transportation is available. Post B is located in
the same state as X, approximately 175 miles distance from X, aud
U. 8. Government air transpoziation is not available. Post B is separated

from Post A by approximately 300 miles with Government aiy transporta~

tion available. ‘The subject contract employee has been utilizing the
Government air trangportation available but fumre demands indicate he
will be required move and more at Post B. To drive an automobile from
X to Post B would take over three hours whercas by plane the time is
reduced to twenty minutes. Travel by plane would permit the employeae
to retura to his home the same day. Primarily for the above reasong,

"the employee has requested permission to use his privately owned aizr-

plane for all transportation needs to, from and betweea both posts. The
Agency would reimburse him the constructive cost of coramon carrier
transportation. The cufautmn before this office is the possible U, G,
Goverarent liability foz the acts of the employee whzie 80 using h

airplane.
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2. The Federal Tozt Claims Act provides that the U, S.

- Goverament is liable for the noglizence of ite employess who, in the
scope of their employment, cause personal injury or property damage
to others. The question of primary iraport is whether the employee
in ¢uestion would bo acting within the scope of his employment whemn:
{a) ho is traveling between his home in X and cither Post A or 3; and
{b) hie is traveling betwoen Posts A and B,

3. The law of the state whore the negligent or wrongful act oz
-omission cccurred has been generally applied in determining whether

or not a given employce of the United States was acting within the scope
of his employment. The difficulty in stating a set of contz rolilng principles
in this area is compounded by the fact that no single relevant factor is
necessarily controlilay. For these rcasons the following statoment of
genoralized principles should be carefully compared with the applicable
state law.

4. An employee going to or returniag from his daily work is

generally not considered to be acting within the scope of his employment,
The controlling factor seems to be whether the actions of the employec
are pmmarﬂy for the purpose of agsisting the employer's work or foz

the personal convenience of the cmployce and are merely permitted by

the employer in order to make the employment more desivable. I the
latter, such actions are not within the scope of employment. The fol-
lowing comment and illustration are from the Restatement, Sccond,
Agency 8239, Comment b, and were cited with approval in United States v.
Llea..f.er. 339 U.S, 903; and Paly v. Unitdd States, 221 F.2d 958:

D The fact ihat the instrumentality used by the gervant
o is no{ owned by the master is a fact which may indicate that
the use of the instrumentality is not authorized, or if avthorized,
P that its use is not within the scope of employment, The master
o may authorize the use of a particular instrurnentality without
§ assuming conirol over its use as a master. The fact that ae
does not own it or has not rented it upon such terms that he can
direct the manner in which it may be used indicates that the
servant is to have a free hand in its use,  If so, its contyol by
the servant, although upou his raaster's business, is not within
the scope of employmen’c. {Emphaszis added, )
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. transporiation between his horae in X and either of his posts of work,
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The master agrees with A, his servant, to pay for Afs
ransportation upon public vohicles such as railway traing and
streot cars. A5 an alieraative, A is permitted to uge hig own
“ automobile for trangportation, charging to the master the regular
train fare. A iz paid by the week, with indefinite hours of labor,

In going to a place at whieh he is (o perfovmn work foy the mstm.
A drives his own cawr, carzying thergon :.uces.;a.r:y tocles and

torials beloaging {o »he mauter. In the absence of evidence th i:
A owes P any duty of obedicucse in the details of operating the
autormobile, such driviag i nol within the gcope of employn

5. Applying these general principles to the faetas given above,
it would appear that the subject employee would not be acting wzth:.n the
" seope of his employment when using his privately owned airplane for

«

 and, therefore, would not subject the Government to liability fov his

nagligent acts. To further butiress thic position it would probably b

to the Governrent's advantage in amending the employea's com.:cec.. to
authorize the usge of his airplane and reimbursement, to provide, in

. addition, language similar to tho following: '

Such authorization and “eimbursemcnt by the U. 5. Goverament
for teavel between the employdae's place of residence and post of
oxk, are hercby acknowledged to be for the personal cenvenience
oi tne employee for the purpose of assisting the employee to per-
form what is essentially hzs own job of getting to or from work.
As to the situation where the amployes travels by airplane betwoen
stg A and B, it is the opinion of the uadersigned from the avthorities
reviewed that such travel would be congidered within the scope of his
- employment. The work has already bogun at one post ov the other and
the employea is in tho process of conducting the employer's business.

6. The }?‘c.clcx-a.l Employees' Compensation Act provides o
compensgation to the employee who is injured oa duty, or ia case of i.he
employee's death, to his dependents, and is the exclusive remedy. It
would appoar that the test enunciated above for the Federal Tort Claims
Act '"scope of employment, ' would apply equally to the Foderal Rmpiloyees
Compensation Act Pporformance of duty.”" Therefore, there would be no
recovery under the Federal Employees' Compensation Act fox lajury or
death caused while travoling botween the cmployea‘f‘ residence in X and
e:.ther post of work. :
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7. I ghould be noted that damage fo the en sisyce’ﬁ alrplane
would not be covered by the Federal Tort Clalme Act, Lut rather his
own ingurer. It iz posgsible that he would be charged higher premivmas
for "business use' oy, wmore importantly, that damage to the sirpianc
would not be covered becauwse of an accident while twaveling betweon
Posta A and B hecause the employce did not have "busineos uus' coverage.
it should also be noted that reimbursement for the travael 1 =i

between ki

residenge and post of work is tamable iacome to the ecmployse.
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